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The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding the 

hearing, counsel or self-represented parties call the department rendering the decision to request 

argument and to specify the issues to be argued.  Calling counsel or self-represented parties 

requesting argument must advise all other affected counsel and self-represented parties by no later 

than 4:00 p.m. of his or her decision to appear and of the issues to be argued.  Failure to timely advise 

the Court and counsel or self-represented parties will preclude any party from arguing the matter. 

 (Local Rule 3.43(2).)  CourtCall will NOT be used by D36.  Zoom is approved for all hearings except 

Issue Conferences and Trials.  Dept. 36’s telephone number is: (925) 608-1136. 

NOTE:  In order to minimize the risk of miscommunication, Dept. 36 prefers and encourages fax or 

email notification to the department of the request to argue and specification of issues to be argued – 

with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 36’s Fax Number is: (925) 608-

2693.  Dept. 36’s email address is: dept36@contracosta.courts.ca.gov. 

Submission of Orders After Hearing in Department 36 Cases 

The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. The order 

must include appearances.  If the tentative ruling becomes the Court’s ruling, a copy of the Court’s 

tentative ruling must be attached to the proposed order when submitted to the Court for issuance of 

the order. 

 
 
 

   

    

1. 9:00 AM CASE NUMBER:  C22-00663 
CASE NAME:  LAURA ANN HINTON  VS.  SCOTT BRIARD 
CASE MANAGEMENT CONFERENCE & ORDER TO SHOW CAUSE FOR DEFENDANT’S FAILURE TO 
APPEAR ON 8/9/22 IN DEPT. 07 - SET BY DEPT. 07 FROM 8/9/22 HRG.  
*TENTATIVE RULING:* 
 
Parties ordered to appear. 
 

 

 

  

    

2. 9:00 AM CASE NUMBER:  C22-00663 
CASE NAME:  LAURA ANN HINTON  VS.  SCOTT BRIARD 
HEARING ON MOTION TO STRIKE PUNITIVE DAMAGES  
FILED BY:  SCOTT LEE BRIARD  
*TENTATIVE RULING:* 
 
Before the Court is Defendant Scott Lee Briard’s (“Defendant”) Motion to Strike Portions of Plaintiff’s 

Complaint (“Motion”). The Motion is aimed at two portions of the Complaint, prayer for relief, 

namely: (1) the request for punitive damages, and (2) the whole of attachment PLD-PI-001(6) 

Exemplary Damages Attachment.  

Defendant’s Motion is denied.  

mailto:dept36@contracosta.courts.ca.gov


SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  09/29/2022 

 

 

2 

 

Summary of Allegations 

This matter pertains to a motor vehicle accident that occurred on December 14, 2020 on the 

westbound side of Route 4 in Martinez, California. According to the Complaint, Defendant caused the 

accident by rear-ending Plaintiff Laura Hinton (“Plaintiff”) after losing control of his vehicle. 

(Complaint at p.5.) At the time of the accident, Defendant was intoxicated, could not safely operate a 

motor vehicle, and his impairment caused him to lose control of his vehicle. (Ibid.) It is also alleged 

that Defendant was aware that operating a vehicle while intoxicated was extremely dangerous, and 

he was aware of the probable dangerous consequences of his conduct. (Ibid.)  

 Standard 

Any party, within the time allowed to respond to a pleading, may serve and file a notice of motion to 

strike the whole or any part of the pleading. (Code Civ. Proc. (“CCP”) §435(b)(1); Cal. Rules of Court, 

Rule 3.1322(b).) The court may, upon a motion or at any time in its discretion and upon terms it 

deems proper: (1) strike out any irrelevant, false, or improper matter inserted in any pleading; or (2) 

strike out all or any part of the pleading not drawn or filed in conformity with the laws of California, a 

court rule, or an order of the court. (CCP §§ 436(a)-(b); Stafford v. Schultz (1954) 42 Cal.2d 767, 782 

[“matter in a pleading which is not essential to the claim is surplusage; probative facts are surplusage 

and may be stricken out or disregarded”].) 

“In passing on the correctness of a ruling on a motion to strike, judges read allegations of a pleading 

subject to a motion to strike as a whole, all parts in their context, and assume their truth.” (Clauson v. 

Superior Court (1998) 67 Cal.App.4th 1253, 1255.) 

Analysis  

To support punitive damages, the complaint must allege the ultimate facts of the defendant’s 

oppression, fraud, or malice. (Cyrus v. Haveson (1976) 65 Cal.App.3d 306, 316.) Punitive damages are 

awardable only where there is clear and convincing evidence of “malice.” “‘Malice’ means conduct 

which is intended by the defendant to cause injury to the plaintiff or despicable conduct which is 

carried on by the defendant with a willful and conscious disregard of the rights or safety of others.” 

(Civ. Code, § 3294.) “[A] conscious disregard of the safety of others may constitute malice within the 

meaning of section 3294 of the Civil Code.” (Taylor v Superior Court of Los Angeles County (1979) 24 

Cal.3d 890, 895.)  

As the California Supreme Court long ago made clear:  

“One who willfully consumes alcoholic beverages to the point of intoxication, 

knowing that he thereafter must operate a motor vehicle, thereby combining sharply 

impaired physical and mental faculties with a vehicle capable of great force and 

speed, reasonably may be held to exhibit a conscious disregard of the safety of 

others.” (Taylor, supra, 24 Cal.3d at 897.) 

The award of punitive damages in a drunk driving case “may well be appropriate because of another 
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reason, namely to deter similar future conduct.” (Ibid.) Almost 50 years ago the Court recognized that 

“the fact of common knowledge that the drinking driver is the cause of so many of the more serious 

automobile accidents is strong evidence in itself to support the need for all possible means of 

deterring persons from driving automobiles after drinking, including exposure to awards of punitive 

damages in the event of accidents.” (Ibid. quoting Harrell v. Ames (1973) 265 Ore. 183, 190.)  

In Taylor, the Court found that the “essential gravamen of the complaint” was that “Defendant 

became intoxicated and thereafter drove a car while in that condition, despite his knowledge of the 

safety hazard he created thereby.” (Taylor, 24 Cal.3d at 898.) Similar allegations are made here. 

Although there were additional allegations in Taylor showing a “history of prior arrests, convictions 

and mishaps [which] may heighten the probability and foreseeability of an accident,” the Court did 

“not deem these aggravating factors essential prerequisites to the assessment of punitive damages in 

drunk driving cases.” (Ibid.) Thus, although Plaintiff provides additional details in her opposition – akin 

to those alleged in Taylor – it is clear such additional allegations are not necessary.  

Defendant argues that he “maintains his foot slipped off the brake pedal thereby causing the 

subject incident.” (Motion at 3:4-5.) That is all well and good, but the issue on a motion to 

strike is whether the allegations in the Complaint are proper – not whether Defendant has an 

alternate view of the events. “In passing on the correctness of a ruling on a motion to strike, 

judges read allegations of a pleading subject to a motion to strike as a whole, all parts in their 

context, and assume their truth.” (Clauson, supra, 67 Cal.App.4th at 1255.)  

Defendant has not shown that any of the allegations he seeks to strike are “irrelevant, false, 

or improper.” (CCP § 436(a).)  

The Complaint contains allegations sufficient to support a claim for punitive damages. As such, 
Defendant’s Motion is denied. 
 

 

  

    

3. 9:00 AM CASE NUMBER:  C22-00674 
CASE NAME:  COX  VS.  CREATIVE INVESTMENT 
HEARING ON DEMURRER TO FIRST AMENDED COMPLAINT  
FILED BY:  CREATIVE INVESTMENT GROUP, INC. 
*TENTATIVE RULING:* 
 
 Before the Court is Defendant All Counties Trustee Service Inc. and Defendant Creative 

Investments Group, Inc. (collectively, “Defendants”)’s Demurrer to Plaintiff Derwin Cox (“Plaintiff” or 

“Cox”)’s First Amended Complaint (“FAC”). The FAC alleges causes of action for (1) violation of Civil 

Code § 2924m; (2) violation of Civil Code § 2924h(g); (3) fraud; (4) violation of Civil Code § 2924f; (5) 

wrongful foreclosure; (6) cancellation of instruments; (7) declaratory relief; and (8) quiet title. 

 Defendants demur to each cause of action of the FAC pursuant to Code of Civil Procedure 
(“CCP”) § 430.10(e) and (f) on several grounds.  
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For the following reasons, the Demurrer is sustained-in-part and overruled-in-part. 

Request for Judicial Notice 

 Defendants request judicial notice of the USPS certified mail receipt and delivery confirmation 
for the Notice of Trustee Sale, the posting certificate for 2123 Pinehurst Court, El Cerrito, CA for 
Trustee Sale #3782-2, and the certificate of postponement from January 5, 2022. Plaintiff objects to 
this request on the grounds that none of the exhibits are the proper subject of judicial notice. The 
request is denied. 

 The Defendants have not established that any of these documents are proper matter for 
judicial notice. (See Gould v. Maryland Sound Industries, Inc. (1995) 31 Cal.App.4th 1137, 1145 
[Evidence Code section 452(h) permits judicial notice of facts that are “widely accepted as established 
by experts and specialists in the natural, physical, and social sciences which can be verified by 
reference to treatises, encyclopedias, almanacs and the like…”].) 

Legal Standard 

 “The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if 
it alleges ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 
(“Doe”)), but the plaintiff must set forth the essential facts of his or her case “with reasonable 
precision and with particularity sufficient to acquaint [the] defendant with the nature, source and 
extent” of the plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange 
(2005) 132 Cal.App.4th 1076, 1099.) Legal conclusions are insufficient. (Id. at 1098–1099; Doe at 551, 
fn. 5.) The Court “assume[s] the truth of the allegations in the complaint, but do[es] not assume the 
truth of contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California 
(2008) 161 Cal.App.4th 242, 247.) 

Analysis 

(1) Violation of Civil Code § 2924m 

 Civil Code section 2924m is a new statute which changed prior law that delivery of the 

trustee’s deed to a bona fide purchaser was conclusive and the buyer took the property free and clear 

of any other claims. Under § 2924m the sale is not immediately final (where the property is sold to 

one who is not a prospective owner-occupant), but only becomes final until the earliest of the 

following: (1) if a prospective owner-occupant is the last and highest bidder at the trustee’s sale, the 

date upon which the conditions set forth in Section 2924h for the sale to become final are met; (2) 

fifteen days after the trustee’s sale unless at least one eligible tenant buyer or eligible bidder submits 

to the trustee either a bid or a nonbinding written notice of intent to place such a bid; or (3) the date 

upon which a representative of all of the eligible tenant buyers submits to the trustee a bid in an 

amount equal to the full amount of the last and highest bid at the trustee's sale. (Civil Code 

§2924m(c).) 

 Defendants demur to this cause of action on the grounds that the submission of Defendant 

Giang’s Affidavit was the earliest of the events described in the statute. Plaintiff’s opposition does not 
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meaningfully engage with this argument. 

 The trustee’s sale is deemed final upon the earliest of the events specified in section 2924m, 

subdivision (c). The FAC does not allege facts showing that the fifteen-day period for an eligible 

tenant buyer or eligible bidder to bid was the earliest of the events. The FAC alleges that the property 

was sold at a Trustee’s auction on January 12, 2022 and that a Trustee’s Deed Upon Sale was signed, 

dated, and issued on January 14, 2022. (FAC at ¶¶ 52, 53.) However, this is not a violation of Civil 

Code § 2924m; in fact, it appears to be the earliest of the events specified in section 2924m. 

Plaintiff has failed to allege facts sufficient to state a cause of action for violation of Civil Code 

§ 2924m. The Demurrer to this cause of action is sustained, with leave to amend. 

(2) Violation of Civil Code § 2924h(g) 

 Civil Code section 2924h subdivision (g) provides that “It shall be unlawful for any person, 

acting alone or in concert with others, (1) to offer to accept or accept from another, any 

consideration of any type not to bid, or (2) to fix or restrain bidding in any manner, at a sale of 

property conducted pursuant to a power of sale in a deed of trust or mortgage.” 

 Plaintiff’s cause of action for violation of Civil Code § 2924h(g) is predicated on the allegation 

that the TDUS was issued early in violation of Civil Code § 2924m. (See FAC at ¶ 57.) However, as 

described further above, Plaintiff has failed to state a cause of action for violation of Civil Code 

§ 2924m.  

 Even assuming that Plaintiff’s allegation that Defendant never intended to occupy the 

property is true, that allegation is insufficient to support a conclusion that bidding was fixed or 

restrained, as prohibited by Civil Code § 2924h(g). Plaintiff has failed to allege facts sufficient to state 

a cause of action for violation of Civil Code § 2924h(g). The Demurrer to this cause of action is 

sustained, with leave to amend. 

(3) Fraud 

 This cause of action is not stated against Defendants and Plaintiff does not contend otherwise 

in his Opposition. 

(4) Violation of Civil Code § 2924f 

 Civil Code § 2924f requires that notice be given before any sale of property can be made 

under a power of sale contained in any deed of trust or mortgage. (Civil Code § 2924f(b)(1).) The FAC 

alleges that Defendants did not comply with § 2924f’s notice requirements. Specifically, Plaintiff 

alleges that Defendants “failed to provide Plaintiff written notice of the original date and time of the 

Trustee’ Sale at least 20 days before that sale was scheduled to occur[.]” (FAC at ¶ 69.) 

 Defendants demur to this cause of action on the grounds that Plaintiff did have notice of the 

sale date. This argument, however, depends on exhibits which are not subject to judicial notice. 
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Consequently, the Court may not sustain the Demurrer on that ground. 

 To successfully challenge a foreclosure sale based on a procedural irregularity, such as the 

failure to provide written notice of sale at issue here, the plaintiff must show that the irregularity 

caused him or her prejudice. (Knapp v. Doherty (2004) 123 Cal.App.4th 76, 96.) Here, Plaintiff alleges 

that he “could have taken additional steps to protect his Home if he had received the required notice, 

including but not limited to notifying Defendants of his planned refinance, ensuring the planned 

refinance of his mortgages was funded and completed by the planned date of sale on January 12, 

2022, and/or obtaining a Temporary Restraining Order against the wrongful issuance of the TDUS[.]” 

(FAC at ¶ 70.) 

 Plaintiff has alleged facts sufficient to state a cause of action for violation of Civil Code 

§ 2924f. The Demurrer to this cause of action is overruled. 

(5) Wrongful foreclosure 

 The elements of a cause of action for wrongful foreclosure are “‘(1) the trustee or mortgagee 

caused an illegal, fraudulent, or willfully oppressive sale of real property pursuant to a power of sale 

in a mortgage or deed of trust; (2) the party attacking the sale (usually but not always the trustor or 

mortgagor) was prejudiced or harmed; and (3) in cases where the trustor or mortgagor challenges the 

sale, the trustor or mortgagor tendered the amount of the secured indebtedness or was excused from 

tendering.’ [Citation.]” (Miles v. Deutsche Bank National Trust Co. (2015) 236 Cal.App.4th 394, 408, 

quoting Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 104.) 

 Here, Plaintiff’s cause of action for wrongful foreclosure is premised on his allegations that he 

did not receive notice of the Trustee’s Sale or subsequent Trustee’s Auction. Defendant demurs to 

this cause of action on the grounds that Plaintiff has not alleged that he “tendered the amount of the 

secured indebtedness or was excused from tendering.” Plaintiff argues (and alleges) that he was 

excused from tendering the full amount because he did not have knowledge of the Trustee’s Sale. 

(Opp. at 5:12-14; FAC at ¶ 79.) 

 First, a notice defect would render the trustee’s sale voidable. (See Little v. CFS Service Corp. 

(1987) 188 Cal.App.3d 1354, 1359.) A voidable (rather than void) sale would still be subject to the 

tender requirement. (See Karlsen v. American Sav. & Loan Assn. (1971) 15 Cal.App.3d 112, 117 [“A 

valid and viable tender of payment of the indebtedness owing is essential to an action to cancel a 

voidable sale under a deed of trust.”].). 

 Plaintiff has failed to allege facts sufficient to state a cause of action for wrongful foreclosure. 

Defendants’ Demurrer to this cause of action is sustained, with leave to amend. 

(6) Cancellation of instruments 

 Civil Code section 3412 provides a “written instrument, in respect to which there is a 

reasonable apprehension that if left outstanding it may cause serious injury to a person against whom 

it is void or voidable, may, upon his application, be so adjudged, and ordered to be delivered up or 
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canceled.” Thus, to plead a right to cancellation under this section, a plaintiff must allege the 

instrument is “void or voidable” and would cause “serious injury” if not canceled. (Saterbak v. 

JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808, 818-819 (“Saterbak”).) Further, a plaintiff 

must allege specific facts, “not mere conclusions, showing the apparent validity of the instrument 

designated, and point out the reason for asserting that it is actually invalid.” (Ephraim v. Metropolitan 

Trust Co. (1946) 28 Cal.2d 824, 833-834; accord, Wolfe v. Lipsy (1985) 163 Cal.App.3d 633, 638 [“[t]o 

state a cause of action to remove a cloud [under Civil Code section 3412], instead of pleading in 

general terms that the defendant claims an adverse interest, the plaintiff must allege, inter alia, facts 

showing actual invalidity of the apparently valid instrument or piece of evidence”], disapproved on 

other grounds, Droeger v. Friedman, Sloan & Ross (1991) 54 Cal.3d 26, 35-36.) 

 Plaintiff’s cause of action for cancellation of instruments is directed at the Notice of Trustee’s 

Sale (“NOTS”) and Trustee’s Deed Upon Sale. He alleges that the NOTS does not include any 

declaration of compliance with Civil Code § 2924 and that the TDUS “wrongfully purports to vest 

interest in the property in Defendant Giang.” (FAC at ¶¶ 83, 84.)  

 Defendants demur to this cause of action on the grounds that the declaration can be found at 

Plaintiff’s own Exhibit D to the FAC and that Defendant Creative Investment Group as holder of a 

second position lien is not subject to the declaration compliance requirements of § 2923.5. In 

Opposition, Plaintiff argues that Defendants did not comply with the procedural or notice 

requirements of Civil Code § 2924f and that this violation supports the cause of action for cancellation 

of instruments. 

 Plaintiff has alleged a notice defect in the form of an alleged violation of Civil Code § 2924f 

(see discussion, above). A notice defect would render the trustee’s sale voidable. (See Little v. CFS 

Service Corp. (1987) 188 Cal.App.3d 1354, 1359.) A voidable instrument is the proper subject of a 

cancellation of instruments claim. Plaintiff has alleged facts sufficient to state a cause of action for 

cancellation of instruments. The Demurrer to this cause of action is overruled. 

(7) Declaratory relief 

 Defendants’ demur to Plaintiff’s declaratory relief cause of action on the grounds that Plaintiff 

has failed to allege all his predicate claims. However, as described further above, the Court overruled 

Demurrer to the cause of action for violation of Civil Code § 2924f. As a consequence, the Court may 

not sustain the Demurrer on that ground. Plaintiff has alleged facts sufficient to state a cause of 

action for declaratory relief. The Demurrer to this cause of action is overruled.  

(8) Quiet title 

 The elements of an action to quiet title are: (1) “the plaintiff is the owner and in possession of 
the land,” and (2) “the defendant claims an interest therein adverse to [the plaintiff].” (South Shore 
Land Co. v. Petersen (1964) 226 Cal. App. 2d 725, 740-741.) A borrower cannot quiet title to secured 
property without alleging that he paid the debt secured by the property. (See, e.g., Miller v. Provost 
(1994) 26 Cal.App.4th 1703, 1707 [“a mortgagor of real property cannot, without paying his debt, 
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quiet his title against the mortgagee.”].) 

 Plaintiff has not alleged tender or adequately alleged that he is exempt from the tender 
requirement. There are four exceptions to the tender requirement in the nonjudicial foreclosure 
context: First, if the borrower’s action attacks the validity of the underlying debt, a tender is not 
required since it would constitute an affirmation of the debt. Second, a tender will not be required 
when the person who seeks to set aside the trustee’s sale has a counterclaim or set-off against the 
beneficiary. Third, a tender may not be required where it would be inequitable to impose such a 
condition on the party challenging the sale. Fourth, no tender will be required when the trustor is not 
required to rely on equity to attack the deed because the trustee’s deed is void on its face. (See Lona 
v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 112-13.) There are no allegations in the FAC that would 
support any of these exceptions. 

 Plaintiff has failed to allege facts to state a claim for quiet title. The Demurrer to this cause of 
action is sustained, with leave to amend. 

 
 

  

    

4. 9:00 AM CASE NUMBER:  C22-00772 
CASE NAME:  VASIATA ATU  VS.  MARK ELLISON 
HEARING ON MOTION TO SUBSTITUTE TRUE NAME FOR DOE OR FICTITIOUS NAME AND FOR 
SUBSTITUTION OF PERSONAL REPRESENTATIVE FOR DECEASED DEFENDANAT 
FILED BY:  VASIATA ATU  
*TENTATIVE RULING:* 
 
 The unopposed motion to substitute true name for Doe and substitution of personal 
representative for deceased defendant is granted for the reasons cited in the moving papers. 
 

 

  

    

5. 9:00 AM CASE NUMBER:  C22-01024 
CASE NAME:  KEIKO WADA  VS.  SCOTT ANDERSON 
HEARING ON APPLICATION FOR LEAVE TO APPEAR PRO HAC VICE  (ATTY. BARRY J. WALLIIS) 
FILED BY:  KEIKO WADA  
*TENTATIVE RULING:* 
 
 Pursuant to California Rules of Court Rule 9.40(a), 
 
 A person who is not a member of the State Bar of California but who is a member in good 
standing of and eligible to practice before the bar of any United States court or the highest court in 
any state, territory, or insular possession of the United States, and who has been retained to appear 
in a particular cause pending in a court of this state, may in the discretion of such court be permitted 
upon written application to appear as counsel pro hac vice, provided that an active member of the 
State Bar of California is associated as attorney of record. 
 
 In allowing admission pro hac vice, the California courts have stated: 
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It is common practice, and one sustained by general usage in all of the states of this union… to permit 
upon request an attorney holding a license to practice law from one state to appear in the courts of a 
sister state, and there take part in the trial of an action pending in said courts. 
 
 Ex parte McCue, 211 Cal. 57, 67, 293 P. 47 (Cal. 1930). Thus, it is well established that if Rule 
9.40 is complied with, permission to appear pro hac vice should be granted and will be denied only in 
extreme circumstances. See Magee v. Super. Ct., 8 Cal. 3d 949, 952-53 n.1 (1973) (in California, pro 
hac vice applications are routinely granted).  Counsel has complied with Rule 9.40 and thus, this 
unopposed motion is granted. 
 

 

  

    

6. 9:00 AM CASE NUMBER:  C22-01039 
CASE NAME:  CHANNEL HARDESTY  VS.  NISSAN NORTH AMERICA, INC. 
HEARING ON MOTION TO COMPEL ARBITRATION AND STAY PROCEEDINGS  
FILED BY: NISSAN NORTH AMERICA, INC. 
*TENTATIVE RULING:* 
 
Vacated.  Plaintiff dismissed the Complaint without prejudice on September 15, 2022. 
 

 

  

    

7. 9:00 AM CASE NUMBER:  MSC16-01673 
CASE NAME:  VELLA-ANDRADE  VS.  SHANNON B. JONES LAW GROUP 
HEARING ON MOTION TO DISMISS CASE PURSUANT TO 5 YEAR RULE 
SET AT EX PARTE BY COURT  
*TENTATIVE RULING:* 
 
Defendants Shannon B. Jones Law Group, Inc., et al.’s Motion to Dismiss is denied.   

Motion 

 Pursuant to Code of Civil Procedure § 583.360, Defendants Shannon B. Jones Law Group, Inc., 

et al. bring this motion to dismiss for failure to bring the action to trial within five years after the 

action was commenced against Defendants.  (CCP § 583.310.) This action was commenced on August 

31,  2016.  Defendants contend that Plaintiff was required to bring the case to trial no later than 

August 1, 2022.  On April 29, 2020, the California Judicial Council issued Emergency Rule 10(A) which 

extended the five-year statute by six months.  Defendants contend that filing of the complaint on 

August 31, 2016, plus six months for the pandemic places the deadline on February 28, 2022.  

Defendants contend that the amount of days the matter was stayed equaled 96 days at the very least, 

and 153 days at the most. Defendants maintain Plaintiff failed to act within the statutory time and 

this case must be dismissed. 

 Here, the trial date was originally set for April 27, 2020.  On December 4, 2019, Plaintiff’s 

counsel requested that Defendants stipulate to a continuance of 13 months to January 25, 2021.  

Defendants rejected the request.  Plaintiff filed an ex parte application in support of a motion to 
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continue the trial date, which Defendants opposed.  The Court granted Plaintiff’s motion and set the 

trial for February 8, 2021.  At a ”specially set hearing” on November 10, 2020, the parties signed a 

Stipulation and Order continuing the trial date to October 10, 2021.  The Order did not waive the 5-

year statute. The Court signed the order on December 16, 2020, and changed the trial date to 

October 18, 2021.  At a hearing on September 16, 2021, the Court reset the trial to October 11, 2022.  

Defendants claim that Plaintiff did not object or raise any concerns about the 5-year statute. 

Defendants did not stipulate to waiving the 5-year statutory deadline to bring the action to trial.  

 Defendants argue the law requires the action be dismissed.  Code of Civil Procedure §583.360 

provides, "An action shall be dismissed by the court on its own motion or on motion of the defendant, 

after notice to the parties, if the action is not brought to trial within the time prescribed in this 

article." “The requirements of this article are mandatory and are not subject to extension, excuse, or 

exception except as expressly provided by statute.”  (Code Civ. Proc., § 583.360(b).)  The parties may 

extend the time by written stipulation or by oral agreement made in open court, if entered into the 

minutes of the court or a transcript is made.  (CCP § 583.330.)  There was no stipulation to extend the 

statutory time to bring this action to trial. 

 CCP § 583.340 provides: 

In computing the time within which an action must be brought to trial pursuant to this 
article, there shall be excluded the time during which any of the following conditions 
existed: 

(a) The jurisdiction of the court to try the action was suspended. 

(b) Prosecution or trial of the action was stayed or enjoined. 

(c) Bringing the action to trial, for any other reason, was impossible, impracticable, or 
futile. 

  In Bruns v. E-Commerce Exchange, Inc. (2011) 51 Cal.4th 717, the Supreme Court concluded 

that the prosecution of an action is stayed under section 583.340(b) only when the stay 

encompasses all proceedings in the action. (Bruns v. E-Commerce Exchange, Inc. (2011) 51 Cal.4th 

717, 722.)  “The long-standing judicial understanding of the term “stay” in the context of the five-year 

statute is that it refers to those postponements that freeze a proceeding for an indefinite period, until 

the occurrence of an event that is usually extrinsic to the litigation and beyond the plaintiff's control.” 

(Gaines v. Fidelity National Title Ins. Co. (2016) 62 Cal.4th 1081, 1092.) 

 Here, Defendants argue that based on the written record, and the definition of “stay” as 

decided in Gaines and Bruns, this case was stayed for 96 days or 153 at the most.  Defendants argue 

that based on the calculations of the stays the action should have been brought to trial by August 1, 

2022.  Defendant calculates the stayed days as follow: 

 96 days stayed in this case:  
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June 22, 2017 through August 14, 2017 - 52 days  

October 10, 2017 through October 24, 2017 - 15 days  

February 15, 2018 through March 15, 2018 -29 days  

Total court-ordered stays - 96 days  

 

Alternatively, 153 days stayed: 

June 22, 2017 through October 24, 2017 - 124 days  

February 15, 2018 through March 15, 2018 -29 days  

Total court-ordered stays - 153 days 

 Finally, Defendant argues that there is no evidence that Plaintiff was prevented from bringing 

the case to trial within the statutory time frame due impossibility, impracticability, or futility.  

Defendants argue that even with the pandemic, there was no reason to continue the trial fourteen 

months. 

Opposition  

 Plaintiff opposes the motion arguing that she has diligently prosecuted her case. Defendants 

bring this motion on the eve of trial and over a month after the date they claim the five-year statute 

expired.  Plaintiff argues the statute was tolled for 266 days during the stay and extended by six 

months due to the pandemic.  Plaintiff argues that the Court placed an indefinite stay for all purposes 

on June 22, 2017, until it ruled on Defendants’ motions to disqualify and for protective order.  (Smith 

Decl., Exhibit A, Hearing Transcript, June 22, 2017, 63:9-63:18.) There were three hearings on the 

motions.  The third hearing took place on October 10, 2017.  The stay remained in effect allowing 

Defendants to seek appellate review.  The Court permitted the stay to remain in place until March 15, 

2018. (Smith Decl., Exhibit E, Hearing Transcript, February 15, 2018, 21:4-23:13.)   Plaintiff calculates 

the stay at 266 days.   

 Plaintiff argues that if the Covid stay is calculated first and the 266 days of the stay are added, 

the 5-year statute date would be November 21, 2022, which was the date explicitly discussed at the 

September 16, 2021 trial setting conference. (Defendants deny such discussion.)  Plaintiff argues 

Defendants are estopped from arguing that the stay ended because Defendants confirmed to the 

Court that the parties had agreed to a continuing stay, and the hearing transcript from February 15, 

2018, makes clear that all parties and the Court were operating under the belief that the stay had 

never ended.   

 Plaintiff argues that even if the stay ended on January 8, 2018, when Defendants filed a 

motion for reconsideration rather than appeal, the stay began again on February 15, 2018, thus the 

October 11, 2022 trial date is within the statute.  A loss of 38 days for stay, would mean the last day 



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  09/29/2022 

 

 

12 

 

for trial would have been October 14, 2022.   

 Plaintiff argues that Gaines v. Fidelity National Title Ins. Co. is inapplicable since that case 

involved a partial stay for mediation.  The parties in that case continued with discovery.  The stay did 

not interfere with the plaintiff’s ability to prosecute the case. Here, the Court placed a completed stay 

of the action on June 22, 2017.   

 Plaintiff further argues the doctrine of equitable estoppel is applicable here.  Defendants 

agreed to a trial date beyond the 5-year statute and should be estopped from seeking dismissal under 

section 583.360.  At the discovery conference, wherein the Court vacated the October 18, 2021 trial 

date, Defendants indicated their first availability was after the beginning of August 2022, which is 

beyond the date they now claim was statutory end date.   

 At the hearing Plaintiff indicated that by her calculations, November 21, 2022 was the 

statutory ending date.  The Court concurred and set the trial for October 11, 2022.  Defendants knew 

Plaintiff and the Court were relying on Plaintiff’s calculations.  Defendants did not object to Plaintiff’s 

calculations.  Defendants agreed to resetting the trial date to October 11, 2022.  Defendants failed to 

apprise the Court of its current position that the statutory period ended on August 1, 2022.  Plaintiff 

argues that Defendants’ concealment of material information regarding their calculations of the 

statutory deadline misled the Court and Plaintiff’s counsel.  Defendants are estopped from requesting 

dismissal. 

 Plaintiff cites to Nunn v. JPMorgan Chase Bank, N.A. (2021) 64 Cal.App.5th 346, where the 

court held the defendants were estopped from seeking dismissal for lack of prosecution.  In that case, 

the judge proposed a trial date beyond the statutory deadline to accommodate the defendants, who 

requested additional time to conduct discovery and bring a summary judgment motion. “The parties 

expressed their agreement to extend the trial deadline to this date when counsel for both sides 

“indicated” on the record that they had “no objection.” The court concluded this interchange with the 

court constituted an oral agreement within the meaning of section 583.330 to extend the statutory 

period.  (Nunn v. JPMorgan Chase Bank, N.A. (2021) 64 Cal.App.5th 346, 357.)   

 Plaintiff argues that she has exercised reasonable diligence in prosecuting the case despite 

numerous delay tactics employed by Defendants. Plaintiff had to file six discovery motions.  Plaintiff 

requested at least six informal discovery conferences with the Court.  Defendants refused remote 

depositions during Covid and claimed unavailability during the early stages of the pandemic.  Plaintiff 

argues the Court could exclude up to 893 days due to Defendant’s sanctioned failure to provide 

discovery.  

 Plaintiff argues the policy to prevent unreasonable delays in litigation is less powerful than 

the policy which seeks to dispose of litigation on the merits rather than on procedural 

grounds. (Denham v. Superior Court (1970) 2 Cal.3d 557, 566.) 

Reply  
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 In the Reply, Defendants argue that Plaintiff miscalculated the time and fails to take into 

account the ruling in Gaines v. Fidelity National Title Ins. Co. (2016) 62 Cal.4th 1081.  It is undisputed 

that the stay was ordered on June 22, 2017.  Defendants argue this order was not a complete stay as 

the parties were ordered to perform certain acts pending the next hearing on August 14, 2017.  The 

CMC was continued to August 14, 2017, which was held and continued to September 21, 2017.  

Defendants argue that no further stay was ordered, and the motion was continued to October 10, 

2017.  And Plaintiff’s motion to quash subpoenas was rescheduled to September 21, 2017.  The 

parties filed their briefs, and the parties did not think this was excused by the stay. 

 The Court entered a decision on Defendants’ motion for protective order and for sanctions on 

October 10, 2017.  Counsel stipulated to a two-week stay. Defendants argue that if there was a stay in 

place there was no need to ask for another one or for the parties to stipulate to one. Plaintiff’s 

motion to quash was continued to November 30, 2017.  On December 27, 2017, the Court filed the 

Order in Defendants’ Motion for Protective Order.  The Order contained the statement, “IT IS HEREBY 

ORDERED that all action in this case will be stayed under October 24, 2017.”   It makes no mention of 

any additional stay.   

 On February 8, 2018, the Court ruled on Plaintiff’s motion to quash.  Defendants argue that 

this indicates there was no complete stay in place.  Also, Defendants filed a motion for 

reconsideration.  At the hearing, the Court granted a stay of four weeks to March 15, 2018.  

Defendants argue why did the Court order a stay if a stay was already in place.   

 As to Plaintiff’s estoppel argument, Defendants argue the law and the facts do not support 

Plaintiff’s position.  Plaintiff has the burden to establish the elements of estoppel.  “In order to invoke 

the doctrine of equitable estoppel, '(1) [the] party to be estopped must be apprised of the facts; (2) 

he must intend that his conduct shall be acted upon, or must so act that the party asserting the 

estoppel had a right to believe it was so intended; (3) the other party must be ignorant of the true 

state of facts; and (4) he must rely upon the conduct to his injury . . . .' [Citation.]”  (Griffis v. S. S. 

Kresge Co. (1984) 150 Cal.App.3d 491, 499.) Defendants argue Plaintiff’s cannot establish that 

Defendants or Defendants’ counsel were aware of any operative fact, i.e., the date in which the five-

year statute would run.  Defendants also maintain they did nothing that would have caused Plaintiff’s 

counsel to detrimentally rely on any action of theirs. 

 Defendants argue that Plaintiffs’ counsel (Katherine Smith) “self-serving” declaration is 

insufficient to overcome this motion.  Defendants dispute the conversation ever took place regarding 

waiver of the five-year statute or the five-year statute.  The law requires that such waivers must be in 

writing or on the record.  Plaintiff has neither. The Minute Order makes no mention of waiver.  

Defendants argue that Court's orders are presumed correct and cannot be collaterally attacked after 

the fact. (Smith v. Ogbuehi (2019) 38 Cal.App.5th 453, 473-474.) 

 Defendants argue that Griffs v. SS Kresege does not apply.  In that case, the Plaintiff had 

calculated the stay.  When the court asked if there were any concerns about the calculation, defense 

counsel responded in the negative.  The defendant then moved to dismiss.  The appellate court found 
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defense’s specific agreement on the calculation of the stay estopped the defendant from moving to 

dismiss.  Defendants argue that is not the case here. According to Defendants, they did not begin to 

consider the five-year statute until long after the September 2021 hearing where the trial date was 

set.  Defendants believe the issue of the 5-year statute was not discussed at the trial setting. 

Ruling 

  It is undisputed that at the June 22, 2017 hearing, the Court stated, “There’s a stay.  I’m 

putting a stay on all discovery, all activity in the case until this gets decided.”  (Hearing transcript 63: 

9-11, Ex. A, Decl. of Katherine L. Smith.)  The Court further stated:  “Everybody is stayed for 

everything.”  (63: 17.)  The Court finally heard motion for protective order/disqualify counsel was 

heard on October 10, 2017. Defendants requested two weeks to file an appeal. Instead, Defendants 

filed a motion for reconsideration, which was denied.  At the hearing on  February 15, 2018, on the 

motion for reconsideration,  the Court asked, “how about the stay?”  It seems the Court considered 

the stay was still in effect throughout since June.  Defendants’ counsel stated, “We want the stay to 

stay in placed because we will be filing with the Court of Appeal.”  The Court stated it would stay for 

another three weeks.  (Hearing Transcript, February 15, 2018, 21:8-23:4, Exhibit E, Declaration of 

Smith.) Defendants filed an appeal. Notice of Appeal filed February 16, 2018.   

 From the Court’s ruling and the statements during the hearing based on the transcripts, it 

appears that the stay for everything, through February 15, 2018, even though the parties filed CMC 

statements and there was a pending motion to quash.  The parties do not dispute the stay from 

February 15, 2018 to March 15, 2018. The hearing transcripts supports Plaintiff’s calculations.   

 Defendants argue that because the parties filed CMC statements and there was Plaintiff’s 

Motion to quash, the stay was only a partial, not a complete stay. This contradicts the Court’s 

statement that it was a stay of everything.   In Gaines, the Court specifically required the parties to 

respond to discovery during the 120-day stay for mediation.   The Court in Gaines stated, ‘The long-

standing judicial understanding of the term “stay” in the context of the five-year statute is that it 

refers to those postponements that freeze a proceeding for an indefinite period, until the occurrence 

of an event that is usually extrinsic to the litigation and beyond the plaintiff's control.” (Gaines v. 

Fidelity National Title Ins. Co. (2016) 62 Cal.4th 1081, 1092.) Here, the stay was in effect until 

determination of the protective order, which was February 15, 2018.  Then there was the appeal. 

  As to waiver, Defendants argue there is not mention of it in the Minute Order.  However, if all 

the parties were relying on Plaintiffs’ calculations, then the issue would not have come up because 

the trial date fell within the statutory period, taking into account the stay and Covid extension. And, 

further evidencing the complete stay, the judge who imposed the stay also considered the stay to be 

in place as he agreed with Plaintiff’s calculations when setting the instant trial.  The Judge who 

imposed the stay interpreted the stay as did Plaintiff.   And Defendants’ counsel declares that he said 

nothing about the statute at the trial setting.  He claims that he had not considered when the five-

year statute would run.  It was not until more recently in 2022 that counsel began to whether the 

statute had run.  (Bowles Decl, iso Reply, ¶¶24 and 25.)  Based on Defendants’ counsel’s own 
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declaration, there was no cause to discuss waiver. Therefore, the motion to dismiss is denied. 

Defendants’ Request for Judicial Notice 

 Defendants request the Court to take judicial notice of the following: 

1. Exhibit 1:  Plaintiffs Complaint for Damages filed 8/31/2016; 

2. Exhibit 2: Decision, Court of Appeal, First Appellate District, filed 9/30/2019; 

3. Exhibit 3: Hearing Transcript of 6/22/2017; 

4. Exhibit 4: Hearing Transcript of 10/10/2017; 

5. Exhibit 5: Judicial Council of California Statewide Emergency Order for Rule 10(A).    

The Court takes judicial notice of Exhibits 2 and 5.  The Court takes judicial notice of the 

existence of the remaining exhibits. 

Defendants’ Request for Judicial Notice iso Reply 

Exhibit A — June 22, 2017 Order on Motion to Disqualify. 

Exhibit B — June 22, 2017 Minute Order.  

Exhibit C — Plaintiff’s July 28, 2017 Case Management Statement.  

Exhibit D — Court Docket for September 2017.  

Exhibit E — October 10, 2017 Order on Motion for Protective Order.  

Exhibit F — October 10, 2017 Minutes Order.  

Exhibit G — Defendants' November 22, 2017 Case Management Statement,  Exhibit H — 

December 22, 2017 Order on Defendants' Motion for Protective Order.  

Exhibit 1 — February 8, 2018 Minute Orders.  

Exhibit J — March 2, 2018 Minute Order.  

Exhibit K — September 16, 2021 Minute Order.  

 Exhibit L — Undisputed Chronology of Events.  

 The Court takes judicial notice of Exhibits A-B and Exhibits D-K.  The Court takes 

judicial notice of the existence of Exhibit C and L. 
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8. 9:00 AM CASE NUMBER:  MSC17-00286 
CASE NAME:  AFFINITO  VS.  AFFINITO 
HEARING ON MOTION FOR RECONSIDERATION TO RE DOE NO. 4 
FILED BY PLAINTIFFS  
*TENTATIVE RULING:* 
 
Plaintiffs’ motion for reconsideration is granted in part.  The Court has exercised its discretion to 
reconsider the prior ruling on plaintiffs’ motion for leave to name a DOE defendant, in light of 
plaintiffs’ additional briefing.  Having carefully performed this reconsideration, and having reviewed 
all of the relevant papers, the Court finds that the prior ruling was correct on all of the grounds stated 
in the ruling.  For this reason, the Court will not set aside the prior ruling, or modify it in any respect.  
The prior ruling remains in full force and effect. 

 
 

  

    

9. 9:00 AM CASE NUMBER:  MSC19-00744 
CASE NAME:  COLBERT  VS.  YU 
HEARING ON MOTION FOR SUMMARY ADJUDICATION  
FILED BY:  SONJA NICOLLE COLBERT  
*TENTATIVE RULING:* 
 
Continued by the Court to October 20, 2022. The case management conference set for September 30, 
2022 is continued to October 20, 2022. 
 

 

  

    

10. 9:00 AM CASE NUMBER:  MSC19-00744 
CASE NAME:  COLBERT  VS.  YU 
HEARING ON MOTION FOR SUMMARY ADJUDICATION 
FILED BY:  SONJA NICOLLE COLBERT  
*TENTATIVE RULING:* 
 
Continued by the Court to October 20, 2022. The case management conference set for September 30, 
2022 is continued to October 20, 2022. 
 

 

  

    

11. 9:00 AM CASE NUMBER:  MSC21-02243 
CASE NAME:  JOHNSON  VS.  McMORROW 
HEARING ON DEMURRER TO COMPLAINT  
FILED BY:  BRADLEY McMORROW  
*TENTATIVE RULING:* 
 

Defendants IP Advisors, Inc. and Bradley McMorrow, demur to the complaint filed by plaintiff, 
James J. Johnson. They also move to strike exemplary damages. As discussed below, the demurrer is 
sustained and the motion to strike is granted. Plaintiff has leave to amend. Any amended complaint 
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must be filed and served by October 10, 2022. Should plaintiff elect not to amend, the time to answer 
will run from that date.  

Background 

In May of 2019, plaintiff worked with defendant McMorrow, who was acting as an agent for 
IP Investors, Inc., to refinance his existing home loans. (Complaint, ¶8; see also ¶15.) Plaintiff alleges 
he was wrongly induced to enter into a loan transaction (including a promissory note and deed of 
trust in the amount of $971,800) which had terms that were inferior to plaintiff’s existing mortgage 
and line of credit, requiring a balloon payment payable in 12 months. (Complaint, ¶8.)  

Plaintiff expressed concern to defendant McMorrow about the terms, but was fraudulently 
induced to accept the terms because McMorrow responded that he had obtained a “written 
commitment” to refinance to a conventional mortgage loan within 90 days. (Complaint, ¶9.) On 
information and belief, plaintiff alleges McMorrow was a personal friend of a principal at the 
corporation acting as the lender. (Complaint, ¶10.) After plaintiff completed the May 2019 refinance, 
defendants failed to provide the promised conventional mortgage. (Complaint, ¶11.) 

Defendants, contrary to their statements, had no intention of assisting Johnson in refinancing 
and had no written commitment to do so from a lender. (Complaint, ¶18.) Plaintiff alleges that, as a 
result of defendants’ failure to provide the promised conventional mortgage, he was unable to make 
his balloon payment and went into default, causing him damage and the ultimate loss of his home. 
(Complaint, ¶12.)  

Plaintiff filed this case on October 29, 2021 alleging two causes of action: (1) breach of 
fiduciary duty and (2) fraud. He seeks compensatory damages as to the first cause of action, but 
compensatory and exemplary damages as to the second cause of action. After a delay in service and 
several stipulated extensions and efforts to meet and confer, defendants filed the present demurrer 
and motion to strike. They challenge the cause of action for fraud and, in a related argument, move to 
strike punitive damages from the prayer for relief. Plaintiff has opposed both motions.  

Demurrer  

Defendants argue that plaintiff has failed to plead each element of his fraud cause of action 
with specificity and therefore failed to state facts sufficient to constitute a cause of action. 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” 
(Holiday Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) In evaluating a demurrer, 
all material facts properly pleaded are treated as true, but not contentions, deductions, or 
conclusions of fact or law. (Serrano v. Priest (1971) 5 Cal.3d 584, 591.) A complaint must contain a 
statement of the facts constituting the cause of action in ordinary and concise language (Code Civ. 
Proc. § 425.10(a)(1).) The nature of a cause of action is determined by the facts pleaded in it and not 
by the title ascribed to it by the pleader. (See Nymark v. Heart Fed. Savings & Loan Assn. (1991) 231 
Cal. App. 3d 1089, 1093 n.2; Luckey v. Superior Court (1930) 209 Cal. 360, 366.) If the complaint states 
a cause of action under any theory, regardless of the title under which the factual basis for relief is 
stated, that aspect of the complaint is good against a demurrer.” (Quelimane Co. v. Stewart Title 
Guaranty Co. (1998) 19 Cal.4th 26, 38.) A demurrer cannot rightfully be sustained to part of a cause of 
action. (Kong v. City of Hawaiian Gardens Redevelopment Agency (2002) 108 Cal.App.4th 1028, 1047.) 
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Regardless of what subspecies of fraud is being alleged, "[t]he elements of fraud, which give 
rise to the tort action for deceit, are (a) misrepresentation (false representation, concealment, or 
nondisclosure); (b) knowledge of falsity (or 'scienter'); (c) intent to defraud, i.e., to induce reliance; (d) 
justifiable reliance; and (e) resulting damage." (Lazar v. Superior Court (1996) 12 Cal.4th 631, 638; see 
also Civ. Code, §§ 1709-1710.) “Promissory fraud" is a subspecies of fraud, wherein a promise to do 
something necessarily implies the intention to perform, so where a promise is made without such 
intention, there is an implied misrepresentation of fact that may be actionable fraud. (Id. at 638.) 
Fraud must be pled specifically; general and conclusory allegations do not suffice. (Id., at 645.)  

Defendants first contend plaintiff fails to sufficiently specify any misrepresentation. 
Defendants cite Cansino v. Bank of America (2014) 224 Cal.App.4th 1462, in which an appellate court 
affirmed the sustaining of a demurrer because a lender's alleged representations—that the 
borrowers' property would continue to appreciate in the future and that the borrowers could then 
sell or refinance their home based on the forecasted future appreciation—were not actionable in 
fraud because any future market forecast was prediction or speculation. Plaintiff, relying primarily on 
Engalla v. Permanente Medical Group, Inc. (1997) 15 Cal.4th 951 (a case involving the enforcement of 
an arbitration agreement) fails to discuss Cansino. Here, if the cause of action were only based on the 
alleged promise to provide a conventional mortgage, the Court might be inclined to sustain the 
demurrer. Defendants are allegedly loan brokers, not lenders. (Complaint, ¶14.) Whether they were 
capable of promising a loan is unclear.  

However, as plaintiff points out, aside from this false promise, the complaint also identifies a 
statement by McMorrow that he had obtained/secured a written commitment to a conventional loan 
within 90 days. (Complaint, ¶¶9, 18.) Because only one misrepresentation is needed to sufficiently 
allege fraud, and because a complaint is not generally limited to the causes of action identified by a 
plaintiff, this potential concern with promissory fraud is not a basis for sustaining the demurrer. The 
facts sufficiently allege a misrepresentation of presently existing fact. Any further specificity 
defendants seek relates to details that are “properly the subject of discovery, not demurrer.” (People 
ex rel. Sepulveda v. Highland Fed. Savings & Loan (1993) 14 Cal.App.4th 1692, 1718.) 

Defendants next argue plaintiff failed to plead justifiable reliance. They also mention a failure 
to plead actual reliance (Demurrer, 6:7), but this is not supported by the actual allegations of the 
complaint, which state plaintiff “[i]n reliance on Defendant McMorrow's representations, [] signed 
the Loan papers on May 7, 2019.” (Complaint, ¶9.)  

To the extent that defendants are suggesting the reliance was unjustifiable or unreasonable, 
the Court does not agree. Reasonable minds could conclude plaintiff was justified in relying on the 
claimed possession of a lender’s “written commitment.” A plaintiff must show that the reliance was 
reasonable by showing that (1) the matter was material in the sense that a reasonable person would 
find it important in determining how he or she would act, and (2) it was reasonable for the plaintiff to 
have relied on the misrepresentation.” (Hoffman v. 162 North Wolfe LLC (2014) 228 Cal.App.4th 1178, 
1194.) A fact is material if “‘a reasonable man would attach importance to its existence or 
nonexistence in determining his choice of action in the transaction in question’ … .” (Engalla, supra, at 
977, quoting Rest.2d Torts, § 538, subd. (2)(a).) Materiality is ordinarily a question of fact for the jury, 
“unless the fact misrepresented is so obviously unimportant that the jury could not reasonably find 
that a reasonable man would have been influenced by it.” (Id. at 977.)  
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Finally, defendants argue plaintiff failed to plead “how, or how much,” he was damaged. The 
cases cited on this point discuss the lack of harm generally, not any need to quantify the precise dollar 
amount of damages. Defendants ignore that plaintiff, in paragraph 12 of the complaint, claims to 
have defaulted and ultimately lost his home as a result of their fraud. Further, pursuant to Code of 
Civil Procedure, § 425.10 (b), no specific dollar amount need be pleaded (“where an action is brought 
to recover actual or punitive damages for personal injury […], the amount demanded shall not be 
stated, but the complaint shall comply with Section 422.30 […].”) The caption page here designates 
this is an “unlimited jurisdiction” case in compliance with Code of Civil Procedure, § 422.30. The 
nature of an action is not determined by the prayer, but by the factual allegations of the body of the 
complaint. (See Merlino v. West Coast Macaroni Mfg. Co. (1949) 90 Cal.App.2d 106, 112 [“The prayer 
for relief is no part of the statement of the cause of action, and should, where necessary, be 
disregarded.”].) The defendants’ contentions are therefore without merit. (Beckwith v. Dahl (2012) 
205 Cal.App.4th 1039, 1064 [emphasizing that reliance and causation are key to damages in fraud 
case; see also Furia v. Helm (2003) 111 Cal.App.4th 945, 956-957 [allegation of expense described in a 
meaningful way the manner in which plaintiff was damaged by his reliance on defendant’s advice, 
and was sufficient to overcome a general demurrer despite the absence of the exact amount].) 

However, the fraud cause of action nonetheless fails because plaintiff fails to allege the 
element of intent. While plaintiff does allege that defendant knew the statements were false at the 
time they were made, knowledge of falsity is a separate element that plaintiff must plead and show. 
A plaintiff alleging fraud must plead intent to induce reliance. (See Engalla, supra, at 976, citing Lazar, 
supra, 12 Cal. 4th at 638 [“A fraudulent state of mind includes not only knowledge of falsity of the 
misrepresentation but also an intent to induce reliance on it”]; see also CACI 1902 [third element of 
false promise is that defendant intended that plaintiff rely on promise]; Civil Code, § 1709 [“One who 
willfully deceives another with intent to induce him to alter his position to his injury or risk, is liable 
for any damage which he thereby suffers.”])  

The demurrer to the fraud cause of action is sustained, with leave to amend.  

Motion to Strike 

Defendants request that the Court strike the prayer for exemplary damages based on 
plaintiff’s failure to state a cause of action for fraud. Plaintiff opposes on the basis that fraud is 
sufficiently pleaded. The Court has sustained the demurrer to plaintiff’s cause of action for fraud, as 
discussed above. Accordingly, there appears to be no basis on which punitive damages are justified 
and the motion is appropriately granted.  

 
 

  

    

12. 9:00 AM CASE NUMBER:  MSC21-02243 
CASE NAME:  JOHNSON  VS.  McMORROW 
HEARING ON MOTION TO STRIKE EXEMPLARY DAMAGES  
FILED BY:  BRADLEY McMORROW 
*TENTATIVE RULING:* 
 
Please see Line 11. 
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13. 9:00 AM CASE NUMBER:  MSC21-02603 
CASE NAME:  MIRKOOSHESH  VS.  KENSOK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT  
FILED BY:  THOMAS J. KENSOK 
*TENTATIVE RULING:* 
 

Before the Court are a motion to strike portions of plaintiff’s First Amended Complaint, filed 
by defendant Thomas J. Kensok, and two demurrers, one by defendant Kensok and another by 
defendants Michael J. Hassen and Reallaw, APC. The demurrers are sustained with leave to amend, 
as discussed below. The motion to strike is denied as moot. Plaintiff may file and serve an amended 
complaint by October 10, 2022.  

I. Background 

According to the First Amended Complaint (“FAC”), plaintiff engaged defendants Reallaw, APC 
and Michael J. Hassen on May 15, 2018, and later engaged defendant Thomas J. Kensok on October 
17, 2018, for representation in an action “against or brought by” Mojgan Kavianinejad. (FAC, 3:20-28.) 
Defendants agreed to “perform legal services to resolve any and all matters for plaintiff, services 
which defendants knew no legal services were required [sic] as plaintiff and Mojgan were never 
legally married.” (FAC, 4:5-7.) Defendants knew at all times that the couple had never applied for, or 
received any, marriage license. (FAC, 6:7-10.)  

The terms of plaintiffs’ contracts with defendants included defendants’ agreement to provide 
full disclosure / all material information to plaintiff to allow plaintiff to make an educated and 
informed decision related to the contracts. (FAC, 13:1-7.) Despite charging plaintiff approximately 
$400,000, defendants failed to render competent legal services to plaintiff, duplicating effort and 
devoting excessive time. (FAC, 13:14-16.) Had they exercised proper care, plaintiff would have 
completely avoided the costly litigation and obtained a better result at a fraction of the cost. (FAC, 
4:23-25.)  

Plaintiff filed his original complaint on December 13, 2021, alleging three causes of action 
against defendants: legal malpractice, breach of fiduciary duty, and breach of contract. Defendant 
Kensok failed to respond and his default was entered. Defendants Hassen and Reallaw filed a 
demurrer based on the statute of limitations. The demurrer was sustained with leave to amend.  

Plaintiff filed his FAC on July 14, 2022. The FAC includes allegations that the Covid Emergency 
Rules tolled any deadline to file the complaint. Specifically, plaintiff claims that California Rules of 
Court. Emergency Rule 9(a) tolled the statute of limitations by one hundred and eighty (180) days, or 
six (6) months. The FAC also alleges plaintiff’s discovery of the factual basis for his claims was when he 
met with his new attorney in March of 2021. (FAC, 5:23-6:7.)  

The present motions followed.  

II. Demurrer Standard 

Proper pleading requires a complaint to contain a “statement of the facts constituting the 
cause of action, in ordinary and concise language.” (Lee v. Hanley (2015) 61 Cal.4th 1225, 1238-1239, 
citing Code Civ. Proc., § 425.10, subd. (a)(1).) Further, the attorney or party filing the complaint must 
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certify that the facts stated in the complaint “have evidentiary support.” (Lee, supra, 61 Cal.4th at 
1239, citing Code Civ. Proc., § 128.7, subd. (b)(3).) These requirements force parties “to give fair 
notice of their claims to opposing parties so they can defend” (Lee, supra, 61 Cal.4th at 1239, citing 
Ameron Internat. Corp. v. Insurance Co. of State of Pennsylvania (2010) 50 Cal.4th 1370, 1384) and to 
“‘ “set forth the essential facts of [the] case with reasonable precision and with particularity sufficient 
to acquaint a defendant with the nature, source and extent of [the] cause of action” ’” (Lee, supra, 61 
Cal.4th at 1239, citing Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099). 

A court assessing a demurrer accepts as true the facts pleaded in the complaint, but rejects 
contentions, deductions and conclusions of fact or law. (Blank v. Kirwan (1985) 39 Cal.3d 311, 318; 
Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 966–967.) The Court gives the complaint a 
reasonable interpretation, reading it as a whole and its parts in their context. (Blank, supra, 39 Cal.3d 
311, 318.) A demurrer cannot rightfully be sustained to part of a cause of action. (Kong v. City of 
Hawaiian Gardens Redevelopment Agency (2002) 108 Cal.App.4th 1028, 1047.) “If the complaint 
states a cause of action under any theory, regardless of the title under which the factual basis for 
relief is stated, that aspect of the complaint is good against a demurrer.” (Quelimane Co. v. Stewart 
Title Guaranty Co. (1998) 19 Cal.4th 26, 38.) 

III. Hassen and Reallaw Demurrer and Opposition 

A. Parties’ Arguments 

After holding a telephonic meet and confer with plaintiff’s counsel and exchanging email 
correspondence about the merits of the demurrer, defendants Reallaw and Hassen filed the instant 
demurrer to the FAC  

Reallaw and Hassen argue none of the permitted bases for tolling has been shown. They 
contend they withdrew in August of 2020, requesting judicial notice of the “disassociation” 
documents they filed in the quiet title and dissolution actions. They argue the emergency tolling rule 
9 has no effect, that any injury had already accrued or was irrelevant because of the mistrial in one of 
the cases. They argue plaintiff’s emergency rule tolling argument was “already rejected” by the Court, 
and that each of plaintiff’s three causes of action are premised on a failure to invoke certain 
arguments during an underlying case more than a year before filing of this action.  

Plaintiff opposes, arguing that the complaint was timely filed because defendants Hassen and 
Reallaw never withdrew from representation based on their failure to properly follow procedural 
requirements. Notably, plaintiff does not argue he did not know Hassen and Reallaw had withdrawn. 
He contends “intentional concealment” by defendants, but only as to their withdrawal, not “the facts 
constituting the wrongful act or omission” as mentioned in Code of Civil Procedure section 340.6(a)(3) 
(see Opposition, 7:10-12). Plaintiff further claims to have only discovered his claims in March 2021 
when he first met with his current counsel and learned about “Marvin v. Marvin” caselaw. Plaintiff 
lastly argues Covid Emergency tolling extended his deadline to bring the action, as set forth in the 
FAC, and requests leave to amend should the demurrer be sustained. 

The reply points out that (1) where the one-year period of limitations applies, the four-year 
period does not apply, (2) that the Covid emergency tolling could only extend any tolling until October 
1, 2020, (3) the argument re defective dissociation was never raised by plaintiff in the first demurrer 
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and is therefore disingenuous, and (4) discovery of a legal theory is not required as long as plaintiff 
knew of the factual basis for his claims.  

B. Evidentiary Matters 

Hassen requests judicial notice of (A) a complaint in a case apparently filed by plaintiff and 
“Ghazzelle Mirkooshesh,” numbered “HG18916296,” (B) disassociation of counsel forms in cases 
numbered “HG18916296,” and “FLMSD18-03910,” (C) plaintiff’s original complaint filed in case 
HG18916296 on December 13, 2021, (D) the Court’s order granting Reallaw and Hassen’s previous 
demurrer in this matter, (E) plaintiff’s FAC in this matter, and (F) a letter apparently from defendant 
Kensok to Judge Baskin concerning a mistrial, presumably in a case with the number “MS018-03910.”  

Defendants’ request is unopposed and is granted, though not for the truth of any statements 
contained therein, or for the legal effect of disputed evidence. (Day v. Sharp (1975) 50 Cal.App.3d 
904, 914 [accepting hearsay allegations as true just because they are part of a court record or file is 
improper]; Fremont Indem. Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 113-14 [taking 
judicial notice of a document is not the same as accepting the truth of its contents or accepting a 
particular interpretation of its meaning]; Aquila, Inc. v. Superior Court (2007) 148 Cal.App.4th 556, 
569, citing StorMedia Inc. v. Superior Court (1999) 20 Cal.4th 449, 457, fn. 9 [on judicial notice, “the 
truthfulness and proper interpretation of the document are disputable”].) 

In support of the opposition, plaintiff requests notice of California Circulating Order 
Memorandum to the Judicial Council Number C-20-09. The request is unopposed and is granted. 

C. Discussion – Statute of Limitations 

A demurrer based on a statute of limitations will not lie where the action may be, but is not 
necessarily, barred. (Lee v. Hanley (2015) 61 Cal.4th 1225, 1232.) In order for the bar to be raised by 
demurrer, the defect must clearly and affirmatively appear on the face of the complaint; it is not 
enough that the complaint shows that the action may be barred. (Ibid.) A statute of limitations does 
not begin to run until a cause of action accrues and, as such, tolling only becomes relevant after such 
accrual.  

A cause of action for legal malpractice accrues when the plaintiff knows, or should know, all 
material facts essential to show the elements of that cause of action. (Lee v. Hanley, supra, at 1233, 
citing Neel v. Magana, Olney, Levy, Cathcart & Gelfand (1971) 6 Cal.3d 176, 190; see also Code of Civil 
Procedure section 340.6(a) [“An action against an attorney for a wrongful act or omission, other than 
for actual fraud, arising in the performance of professional services shall be commenced within one 
year after the plaintiff discovers, or through the use of reasonable diligence should have discovered, 
the facts constituting the wrongful act or omission […].”])  

“The question of when there has been a belated discovery of the cause of action, especially in 
malpractice cases, is ordinarily a question of fact. It is only where reasonable minds can draw but one 
conclusion from the evidence, that it becomes a matter of law.” (Johnson v. Haberman & Kassoy 
(1988) 201 Cal.App.3d 1468, 1476; see also Jordache Enterprises, Inc. v. Brobeck, Phleger & Harrison 
(1998) 18 Cal.4th 739, 751 [“determining when actual injury occurred is predominantly a factual 
inquiry”].)  

A defendant typically bears the burden to show a plaintiff knew, or should have known, by a 
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certain date, the facts underlying his claims. (Samuels v. Mix (1999) 22 Cal.4th 1, 8-10, internal 
citations omitted.) However, where the complaint shows on its face that the claim would be time-
barred without benefit of the discovery rule, plaintiff must “plead around” the statute of limitations 
defense. (Fox v. Ethicon Endo-Surgery, Inc. (2005) 35 Cal.4th 797, 808.) Under these circumstances, if 
plaintiff relies on the discovery rule, the complaint must specifically allege facts showing “(1) the time 
and manner of discovery and (2) the inability to have made earlier discovery despite reasonable 
diligence.” (Ibid.)  

The “facts” a plaintiff must discover are different from a plaintiff’s discovery that such facts 
constitute professional negligence, i.e., by discovery that a particular legal theory is applicable based 
on the known facts. (Worton v. Worton (1991) 234 Cal.App.3d 1638, 1650 [“It is irrelevant that the 
plaintiff is ignorant of his legal remedy or the legal theories underlying his cause of action.”]) 

The Court previously ruled that the one-year statute appears to apply here since plaintiff 
should have known about any claims made in the course of litigation, and the assertion of arguments 
appears to be the factual basis on which he bases his claims. Nothing raised by plaintiff’s FAC or the 
opposition here undermines that conclusion. The discovery of a legal cause of action is not the same 
as the discovery of the factual basis. 

Tolling addresses the statute that runs after accrual of the cause of action. (See Rubenstein v. 
Doe No. 1 (2017) 3 Cal.5th 903, 911 (discussing the distinction between a delayed accrual with the 
tolling/suspension of the running of a statute of limitations.) The effect of tolling is that the 
limitations period stops running during the tolling event, and begins to run again when the tolling 
event has concluded. (See Lantzy v. Centex Homes (2003) 31 Cal.4th 363, 370.)  

The statute of limitations on a legal malpractice cause of action is tolled during the time that 
(1) plaintiff has not sustained actual injury, (2) during which the attorney continues to represent the 
plaintiff regarding the specific subject matter in which the alleged wrongful act or omission occurred, 
(3) the attorney willfully conceals the facts constituting the wrongful act or omission (only applicable 
to the four-year limitation period), (4) legal or physical disability of the plaintiff, or (5) a fee arbitration 
between the lawyer and client concerning fees, costs, or both is pending. (Code of Civ. Proc., § 340.6 
(a).)  

In addition to these statutory bases, California Rules of Court, Emergency rule 9(a) states, 
“Notwithstanding any other law, the statutes of limitations and repose for civil causes of action that 
exceed 180 days are tolled from April 6, 2020, until October 1, 2020.”  

In asserting delayed discovery, plaintiff does not offer an explanation for how his March 2021 
consultation with a new attorney constitutes accrual of the cause of action. He does not contend a 
lack of knowledge about the factual basis of his claims. Nothing new appears to have surfaced which 
would apprise him of the factual basis for his claims in 2021.  

Assuming plaintiff’s causes of action against Hassen and Reallaw accrued prior to October 1, 
2020, allowing plaintiff to take advantage of some part of the emergency rule, this period ended in 
October 2020 and the complaint was filed over a year later.  

Plaintiff appears to argue that the entire tolling period created by the emergency rules (178 
days) should be tacked on as additional time. Such consecutive tolling periods would amount to the 
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required additional time needed, assuming representation ended in August 2020 (see RJN, Ex. B), but 
the Court finds no support for the notion that the tolling periods would be cumulative as opposed to 
concurrent.  

To the extent plaintiff argues he was reasonable in any failure to discover his claims, this may 
be a point the Court would reconsider (particularly in light of certain statements in the emails 
attached to the Declaration of Ron Oakes-Cunningham), but the theory is not adequately explained in 
the FAC and any willful concealment tolling would only be relevant to “facts constituting the wrongful 
act or omission,” where the four-year statute of limitations is applicable.  

The demurrer is sustained on the basis of the statute of limitations, with leave to amend. 

IV. Kensok Demurrer and Opposition 

1. Parties’ Arguments 

After parties stipulated to lift defendant Kensok’s default, parties met and conferred as 
required by Code Civ. Proc., §430.41(a). Kensok then filed this general demurrer to all three causes of 
action in the FAC, arguing that the facts alleged are insufficient to state a cause of action. Kensok also 
argues the relevant statute of limitations has expired based on his alleged withdrawal from 
representation in November 2020.  

Kensok states he represented plaintiff in three cases: a domestic violence restraining order 
case (Case No. MSD18-03401), a case involving quiet title claims (Case No. HG18-916296), and a 
putative marriage action (Case No. MSD18-03910). Kensok supports his position that he withdrew in 
November of 2020 with a request for judicial notice concerning two “substitution of attorney” forms 
filed in Contra Costa and Alameda counties. He contends plaintiff’s signature appears on the forms. 
Kensok claims plaintiff also intended to sign a substitution form in the third action, but mistakenly 
failed to do so.  

In opposition, plaintiff raises delayed discovery as a reason for delayed accrual. Plaintiff 
claims he only learned of the factual basis for his complaint upon first consulting with his present 
attorney in March of 2021. Alternatively, he argues tolling based on the COVID emergency rules 
extended the time he had to file by 180 days. (See Opposition, 9:22-11:26.) Plaintiff also provides his 
own declaration asserting he was not aware of the fact that defendant Kensok was not representing 
him until February of 2021. Plaintiff attaches a February 2021 email from Kensok concerning 
collection of his bill and a request that plaintiff sign a substitution form. Plaintiff requests judicial 
notice of a filed form showing his present attorney substituting into case no. HG18-916296 (quiet title 
case) in April 2021, and a memorandum concerning the emergency tolling rules.  

In his reply, Kensok responds that his representation ended in November 2020, as shown on 
the judicial council substitution forms attached to his RJN. He disputes the propriety of considering 
the email plaintiff submits. Kensok contends Emergency Rule 9 does not apply because plaintiff’s 
claims accrued in November 2020 and were therefore not subject to any tolling predating their 
accrual. Finally, the reply repeats Kensok’s assertions that the causes of action are insufficient 
because the allegations are conclusory.  

2. Evidentiary Matters 

Defendant Kensok requests that the Court take judicial notice of two substitution of attorney 
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forms, allegedly signed by plaintiff, in the DVRO case (Contra Costa County) and the quiet title case 
(Alameda County). The request is granted, but (as mentioned above with respect to Hassen’s 
demurrer) not for the truth of any statements on those forms, including that plaintiff consented to or 
received notice of any withdrawal, the accuracy of any dates (typed), or the authenticity of any 
signatures (handwritten). As Kensok’s reply points out, “[a] demurrer lies only for defects on the face 
of the complaint or from matters of which the court must or may take judicial notice.” (Citing Stevens 
v. Superior Court, (1999) 75 CalApp.4th 594, 601.)  

Kensok also requests notice of “each of the underlying representations and their respective 
dockets.” This request is unopposed and is granted. In the future, and particularly with respect to 
matters in other courts, defendant shall attach a copy of documents sought to be noticed. (Cal Rules 
of Court, Rule 3.1306 [party requesting judicial notice of material under Evidence Code sections 452 
or 453 must provide the court and each party with a copy of the material].)  

In support of the opposition, plaintiff requests notice of (1) a substitution of attorney form 
filed in Alameda County Case No. HG18916296 on April 16, 2021, naming plaintiff’s current counsel as 
his attorney in that case, and (2) California Circulating Order Memorandum to the Judicial Council 
Number C-20-09. The request is unopposed and is granted. 

Defendant Kensok objects to plaintiff’s declaration and its exhibits. The Court agrees such 
evidence is not relevant to the standard on demurrer, and is not technically admissible, but the facts 
contained therein suggest that amendment could cure the defects discussed herein because they 
suggest the tolling period could extend beyond that date Kensok filed his notice of withdrawal.  

3. Statute of Limitations 

The above discussion on the statute of limitations is also incorporated with respect to 
Kensok’s demurrer. The judicially noticeable facts are sufficient to shift the burden to plaintiff to 
explicitly plead around his statute of limitations problem. Except with respect to the dissolution 
action, which he claims should never have been filed, plaintiff does not specifically identify which 
litigation gave rise to any particular errors. He also does not describe how any issues were sufficiently 
connected to the Alameda quiet title case such that Kensok’s continuing representation in that case 
would toll his claims with respect to any other case pursuant to Code of Civil Procedure § 340.6 (a)(2) 
(tolling invoked where attorney “continues to represent the plaintiff regarding the specific subject 
matter in which the alleged wrongful act or omission occurred.”) 

Defendant Kensok’s representation spanned from October 17, 2018 until his withdrawal, 
which Kensok asserts took place in November of 2020. In his declaration, plaintiff contends the 
withdrawal date was not until February. He points out the deficiencies in the form attached to 
Kensok’s RJN. Standing alone, the failure to formally withdraw on the record does not satisfy the 
continued representation provision of section 340.6 for the purpose of tolling the running of the 
statute of limitation. (Shapero v. Fliegel (1987) 191 Cal.App.3d 842, 849 [affirming trial court’s order 
of summary judgment in favor of attorney].) However, plaintiff’s lack of actual notice might. That 
allegation does not appear in the FAC.  

Further, as with Hassen and Reallaw, the Covid emergency tolling rule does not apply here. 
Assuming plaintiff’s causes of action against Kensok accrued prior to October 1, 2020, allowing 
plaintiff to take advantage of some part of the emergency rule, this period ended in October 2020, 
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prior to the end of Kensok’s representation. Since the period would have run concurrently and not 
consecutively, and a longer tolling period included the time during which representation continued 
under Code of Civil Procedure, § 340.6 (a)(2), the emergency tolling period is irrelevant. 

The demurrer is sustained with leave to amend on the basis that the FAC is barred by the 
statute of limitations.  

4. Cause of Action for Professional Negligence 

Kensok argues that the allegations concerning professional negligence are “wildly speculative 
and conclusory” and the allegations “do not establish any sort of negligent behavior or breach of any 
duty.” 

By accepting employment to give legal advice, an attorney “impliedly agrees to use such skill, 
prudence, and diligence as lawyers of ordinary skill and capacity commonly possess and exercise in 
the performance of the tasks which they undertake.” (Lucas v. Hamm (1961) 56 Cal.2d 583, 591.) A 
cause of action for professional negligence against an attorney requires: (1) the duty of the attorney 
to use such skill, prudence and diligence as members of the profession commonly possess; (2) a 
breach of that duty; (3) a proximate causal connection between the breach and the resulting injury; 
and (4) actual loss or damage. (Wiley v. County of San Diego (1998) 19 Cal.4th 532, 536, citation 
omitted.) 

When poor legal advice proximately results in otherwise avoidable litigation, a client may 
recover as damages attorney fees he incurs in that litigation. (Ishmael v. Millington (1966) 241 
Cal.App.2d 520, 525–526.) A plaintiff seeking to recover such damages must allege a causal 
connection between the defendant's breach of duty and the injury. (Christensen v. Superior Court 
(1991) 54 Cal.3d 868, 900.)  

Here, plaintiff has alleged that Kensok should have been aware of the statutes defining 
marriage in this state and, had he taken them into consideration, plaintiff could have “completely 
avoided the costly litigation” and “obtained a better result at a fraction of the cost.” (FAC, 4:23-25.)  

Plaintiff adequately alleges negligent conduct by Kensok that, if true, would amount to a 
breach of Kensok’s professional duty of care. Plaintiff alleges he was charged approximately $400k as 
a result of the unnecessary services Kensok provided. These allegations are sufficient. The demurrer is 
overruled on the basis that the first cause of action fails to state sufficient facts.  

5. Causes of Action for Breach of Fiduciary Duty (2nd C/A) and Breach of Contract (3rd 
C/A) 

Kensok argues that plaintiff fails to state causes of action for breach of fiduciary duty and 
breach of contract because the facts are duplicative of those alleged in support of the first cause of 
action. While appellate courts have not always been consistent with respect to the propriety of 
sustaining a demurrer to duplicative causes of action (compare Palm Springs Villas II Homeowners 
Assn., Inc. v. Parth (2016) 248 Cal.App.4th 268, 290 [where cause of action adds nothing to complaint, 
demurrer properly sustained] and Blickman Turkus, LP v. MF Downtown Sunnyvale, LLC (2008) 162 
Cal.App.4th 858, 890 [duplication is not a ground on which a demurrer may be sustained]), the 
statutory grounds for demurrer do not include duplication. (See Code Civ. Proc., § 430.10.) As noted 
by the plaintiff’s opposition, a plaintiff may properly allege different legal theories based on the same 
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facts. 

The elements of a cause of action for breach of fiduciary duty are the existence of a fiduciary 
relationship, breach of fiduciary duty, and damages. (Oasis West Realty, LLC v. Goldman (2011) 51 
Cal.4th 811, 820.) Plaintiff has alleged the existence of an attorney client relationship. The relation 
between attorney and client is a fiduciary relation of the very highest character. (Neel v. Magana, 
Olney, Levy, Cathcart & Gelfand (1971) 6 Cal.3d 176, 189.) As mentioned above, plaintiff has also 
alleged conduct which might amount to a breach of the attorney’s duties. The allegations are not so 
conclusory that defendant cannot prepare a defense. Kensok himself characterizes the allegations as 
“failure to consider certain code sections.” (Demurrer, 8:4-5.) Kensok argues damages are speculative, 
but plaintiff clearly alleges harm and a link to defendants’ conduct and further scrutiny should be 
reserved for later proceedings with further development of the facts. Plaintiff’s allegations are 
sufficient to meet the applicable pleading standard. 

To plead a breach of contract, a plaintiff must allege: (1) the existence of the contract, (2) 
plaintiff's performance or excuse for nonperformance, (3) defendant's breach, and (4) the resulting 
damages to the plaintiff. (Oasis West Realty, LLC, supra, at 821.) Here, plaintiff has sufficiently alleged 
these elements. (See FAC, 3:20-28 and 13:1-22.)  

Accordingly, the demurrer, as to the second and third causes of action, is overruled.  

V. Kensok Motion to Strike 

Kensok’s demurrer to the FAC has been sustained. The motion to strike is therefore denied as 
moot. 

 
 

  

    

14. 9:00 AM CASE NUMBER:  MSC21-02603 
CASE NAME:  MIRKOOSHESH  VS. KENSOK 
MOTION TO STRIKE 1st Amended COMPLAINT 
FILED BY:  THOMAS J. KENSOK  
*TENTATIVE RULING:* 
 
Please see Line 13. 
 

 

  

    

15. 9:00 AM CASE NUMBER:  MSC21-02603 
CASE NAME:  MIRKOOSHESH  VS.  KENSOK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT  
FILED BY:  MICHAEL J. HASSEN  
*TENTATIVE RULING:* 
 
Please see Line 13. 
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16. 9:00 AM CASE NUMBER:  MSC22-00264 
CASE NAME:  HONTON  VS.  SHAHROKH 
HEARING ON MOTION TO SET ASIDE DEFAULT OF MATIN SHAHROKH  
FILED BY:  MATIN SHAHROKH  
*TENTATIVE RULING:* 
 
Defendant Matin Shahrokh dba European Auto Center’s Motion to Set Aside Default is granted and 
the March 22, 2022 default against defendant is set aside. Defendant shall file and serve the 
proposed answer within 10 days.  
 
 
Standard of Law 
 
 "The court may, upon any terms as may be just, relieve a party or his or her legal 
representative from a judgment, dismissal, order, or other proceeding taken against him or her 
through his or her mistake, inadvertence, surprise, or excusable neglect." (CCP § 473(b).) "Application 
for this relief shall be accompanied by a copy of the answer or other pleading proposed to be filed 
therein, otherwise the application shall not be granted, and shall be made within a reasonable time, 
in no case exceeding six months, after the judgment, dismissal, order, or proceeding was taken." (Id.)  
 
 “The general underlying purpose of section 473(b) is to promote the determination of actions 
on their merits.” (Austin v. Los Angeles Unified School District (2016) 244 Cal.App.4th 918, 928.) 
Therefore, "any doubts in applying section 473 must be resolved in favor of the party seeking relief 
from default[.]" (Rappleyea v. Campbell (1994) 8 Cal. 4th 975, 980 [internal citations omitted].) 
"Section 473 is often applied liberally where the party in default moves promptly to seek relief, and 
the party opposing the motion will not suffer prejudice if relief is granted." (Elston v. City of Turlock 
(1985) 38 Cal. 3d 227, 233 [internal citations omitted].) "In such situations 'very slight evidence will be 
required to justify a court in setting aside the default.'" (Id.) 
 
Motion to Set Aside Default 
 
 This February 8, 2022 lemon law action arises from plaintiff Chad E. Hinton’s purchase of a 
2010 Maserati Quattroporte from defendant Matin Shahrokh, dba European Auto Center, on 
September 7, 2021. Hinton served the summons and complaint on Shahrokh on February 10, 2022. 
Shahrokh claims he had a conversation with Hinton shortly thereafter in which Hinton said he would 
dismiss the complaint. Plaintiff defaulted Shahrokh on March 22, 2022 when Shahrokh did not 
answer. Thereafter, on April 20, 2022, Hinton filed and served a request for dismissal of claims against 
Hudson Insurance Company only. Shahrokh received a copy of the dismissal in the mail and thought 
the dismissal also applied to claims against him. Shahrokh claims to have discovered the default in 
June or July of 2022. Shahrokh met with Hinton on June 10, 2022 and Hinton provided a handwritten 
letter stating “I have received license plates for Maserati and registration for the car and tags . . . . I 
have dropped case/lawsuit against European Auto Center.” (See Shahrokh Decl., ¶¶ 1-9 and Ex. A.) 
Shahrokh filed this motion on August 9, 2022.  



SUPERIOR COURT OF CALIFORNIA, CONTRA COSTA COUNTY 
MARTINEZ, CA 

DEPARTMENT 36 
HEARING DATE:  09/29/2022 

 

 

29 

 

 
 Hinton denies having a conversation with Shahrokh in which he agreed to dismiss the case. 
Hinton went to the dealership on June 10, 2022 to find out why Shahrokh had not provided the 
license plates, tags and registration for the vehicle (“ownership evidence”). Hinton contends 
Shahrokh had the ownership evidence for months and was “holding it hostage.” Hinton states that 
when he went to the dealership to retrieve the ownership evidence, Shahrokh refused to turn it over 
unless Hinton signed the letter, which he did because he needed to use the car. (Hinton Decl., ¶¶ 8-
14; Leonard M. Kolakowski Decl., ¶¶ 2-3 and Exs. 1-2.) Hinton points out that Shahrokh should have 
provided the ownership evidence to Hinton or his counsel earlier if he believed the case had been 
resolved. Hinton argues Shahrokh lacks credibility and has unclean hands, so the Court should deny 
the motion.  
On reply, Shahrokh argues it is Hinton who lacks credibility since Hinton admits he was not truthful in 
his June 10, 2022 letter. 
 
 The parties provide conflicting accounts of what occurred. Hinton denies telling Shahrokh in 
February 2022 he would dismiss the case. The proof of service of Hinton’s March 21, 2022 request for 
entry of default indicates it was served on Shahrokh by mail and he does not deny receiving a copy. 
Shahrokh’s moving declaration is inconsistent as to when Shahrokh discovered the default and he 
does not say how he discovered it. 
 
 Nevertheless, all doubts in applying section 473 must be resolved in favor of the party seeking 
relief, and “very slight evidence” is needed to justify setting aside a default where the plaintiff will not 
be prejudiced. (Elston, supra, 38 Cal.3d at 233.) In light of the conflicting evidence of the parties, and 
the lack of prejudice to Hinton, the Court will exercise its discretion to grant the motion. If Shahrokh’s 
declaration statements are credited, a reasonably prudent person might have made the same mistake 
in failing to answer the complaint. This motion was filed within six months of entry of default, and 
Shahrokh has submitted a proposed answer. The motion is granted so that the case may be tried on 
its merits.  Defendant is ordered to file his answer within ten days of filing of this court’s order. 
 

 

  

    

17. 9:00 AM CASE NUMBER:  MSN18-2076 
CASE NAME:  KRAMER  VS.  BOARD OF SUPERVISORS 
HEARING ON MOTION FOR ATTORNEY FEES AND COSTS  
SET PER STIPULATION  
*TENTATIVE RULING:* 
 
Continued by stipulation of the parties to December 2, 2022. 
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18. 9:00 AM CASE NUMBER:  C22-00674 
CASE NAME:  COX VS. CREATIVE INVESTMENT 
 HEARING ON DEMURRER TO:  1ST AMENDED COMPLAINT  
FILED BY: GIANG, SENDY 
*TENTATIVE RULING:* 
 
Before the Court is Defendant Sendy Giang (“Defendant” or “Giang”)’s Demurrer to Plaintiff Derwin 

Cox (“Plaintiff” or “Cox”)’s First Amended Complaint (“FAC”). The FAC alleges causes of action for (1) 

violation of Civil Code § 2924m; (2) violation of Civil Code § 2924h(g); (3) fraud; (4) violation of Civil 

Code § 2924f; (5) wrongful foreclosure; (6) cancellation of instruments; (7) declaratory relief; and (8) 

quiet title. 

Defendant demurs to Plaintiff’s causes of action (1), (2), (3), (6), (7), and (8) pursuant to Code of Civil 

Procedure (“CCP”) § 430.10(e) on several grounds. 

For the following reasons, the Demurrer is sustained-in-part and overruled-in-part. 

Legal Standard 

“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420.) A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099.) Legal conclusions are insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The 
Court “assume[s] the truth of the allegations in the complaint, but do[es] not assume the truth of 
contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 
161 Cal.App.4th 242, 247.) 

Analysis 

(1) Violation of Civil Code § 2924m 

Civil Code section 2924m is a new statute which changed prior law that delivery of the trustee’s deed 

to a bona fide purchaser was conclusive and the buyer took the property free and clear of any other 

claims. Under § 2924m the sale is not immediately final (where the property is sold to one who is not 

a prospective owner-occupant), but only becomes final until the earliest of the following: (1) if a 

prospective owner-occupant is the last and highest bidder at the trustee’s sale, the date upon which 

the conditions set forth in Section 2924h for the sale to become final are met; (2) fifteen days after 

the trustee’s sale unless at least one eligible tenant buyer or eligible bidder submits to the trustee 

either a bid or a nonbinding written notice of intent to place such a bid; or (3) the date upon which a 

representative of all of the eligible tenant buyers submits to the trustee a bid in an amount equal to 

the full amount of the last and highest bid at the trustee's sale. (Civil Code §2924m(c).) 
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Defendant demurs to this cause of action on the grounds that the 15-day waiting period in § 2924m 

applies “only if no prospective owner-occupant bids at the foreclosure sale thereby triggering Section 

2924m(c)(1).” (Dem. at 3:14-16.) Defendant also argues that “nothing in Section 2924m confers a 

private right of action on a disgruntled sold-out trustor against the trustee, let along against a 

successful bidder at the foreclosure sale, for an alleged violation of Section 2924m.” (Id. at 3:19-21.) 

Plaintiff’s opposition appears to misread the statutory requirements of Civil Code § 2924m and 

Defendant’s arguments. Defendant argues that it meets the requirement of Civil Code § 2924m(c)(1); 

that Giang is a “prospective owner-occupant,” “the last and highest bidder at the trustee’s sale,” and 

that the sale met the conditions set forth in Section 2924h.  

The trustee’s sale is deemed final upon the earliest of the events specified in section 2924m, 

subdivision (c). The FAC does not allege facts showing that the fifteen-day period for an eligible 

tenant buyer or eligible bidder to bid was the earliest of the events. The FAC alleges that the property 

was sold at a Trustee’s auction on January 12, 2022 and that a Trustee’s Deed Upon Sale was signed, 

dated, and issued on January 14, 2022. (FAC at ¶¶ 52, 53.) However, this is not a violation of Civil 

Code § 2924m; in fact, it appears to be the earliest of the events specified in section 2924m.  

Plaintiff has failed to allege facts sufficient to state a cause of action for violation of Civil Code 

§ 2924m. The Demurrer to this cause of action is sustained, with leave to amend. 

(2) Violation of Civil Code § 2924h(g) 

Civil Code section 2924h subdivision (g) provides that “It shall be unlawful for any person, acting 

alone or in concert with others, (1) to offer to accept or accept from another, any consideration of 

any type not to bid, or (2) to fix or restrain bidding in any manner, at a sale of property conducted 

pursuant to a power of sale in a deed of trust or mortgage.” 

Plaintiff’s cause of action for violation of Civil Code § 2924h(g) is predicated on the allegation that the 

TDUS was issued early in violation of Civil Code § 2924m. (See FAC at ¶ 57.) However, as described 

further above, Plaintiff has failed to state a cause of action for violation of Civil Code § 2924m.  

Plaintiff further alleges that Defendant violated this section because Giang signed an Affidavit that 

she would personally occupy the Property and listed a mailing address that is also used for several 

LLC’s that she has been associated with. (FAC at ¶¶ 58, 59.) 

Even assuming that Plaintiff’s allegation that Defendant never intended to occupy the property is 

true, that allegation is insufficient to support a conclusion that bidding was fixed or restrained, as 

prohibited by Civil Code § 2924h(g). Plaintiff has failed to allege facts sufficient to state a cause of 

action for violation of Civil Code § 2924h(g). The Demurrer to this cause of action is sustained, with 

leave to amend. 

(3) Fraud 

“The well-known elements of a cause of action for fraud are: (1) a misrepresentation, which includes 

a concealment or nondisclosure; (2) knowledge of the falsity of the misrepresentation, i.e., scienter; 
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(3) intent to induce reliance on the misrepresentation; (4) justifiable reliance; and (5) resulting 

damages.” (Cadlo v. Owens-Illinois, Inc. (2004) 125 Cal.App.4th 513, 519.) Each element in a cause of 

action for fraud or negligent misrepresentation must be factually and specifically alleged. (Id.)  

Defendant demurs to this cause of action on several grounds, including (1) that the representations in 

the Affidavit were made to the Trustee, not the Plaintiff, and (2) that the FAC lacks the requisite 

specificity. Plaintiff’s opposition does not meaningfully engage with these arguments, instead 

reiterating the contention in the FAC that Giang never intended to occupy the subject property.  

The FAC lacks any allegations of the essential element of reliance on the part of Plaintiff. Additionally, 

it is unclear how Plaintiff could have relied on any representations in the Affidavit, since those 

representations were not made to him. Plaintiff has failed to allege facts sufficient to state a cause of 

action for fraud. The Demurrer to this claim is sustained, with leave to amend. 

(6) Cancellation of instruments 

Civil Code section 3412 provides a “written instrument, in respect to which there is a reasonable 

apprehension that if left outstanding it may cause serious injury to a person against whom it is void or 

voidable, may, upon his application, be so adjudged, and ordered to be delivered up or canceled.” 

Thus, to plead a right to cancellation under this section, a plaintiff must allege the instrument is “void 

or voidable” and would cause “serious injury” if not canceled. (Saterbak v. JPMorgan Chase Bank, N.A. 

(2016) 245 Cal.App.4th 808, 818-819 (“Saterbak”).) Further, a plaintiff must allege specific facts, “not 

mere conclusions, showing the apparent validity of the instrument designated, and point out the 

reason for asserting that it is actually invalid.” (Ephraim v. Metropolitan Trust Co. (1946) 28 Cal.2d 

824, 833-834; accord, Wolfe v. Lipsy (1985) 163 Cal.App.3d 633, 638 [“[t]o state a cause of action to 

remove a cloud [under Civil Code section 3412], instead of pleading in general terms that the 

defendant claims an adverse interest, the plaintiff must allege, inter alia, facts showing actual 

invalidity of the apparently valid instrument or piece of evidence”], disapproved on other grounds, 

Droeger v. Friedman, Sloan & Ross (1991) 54 Cal.3d 26, 35-36.) 

Plaintiff’s cause of action for cancellation of instruments is directed at the Notice of Trustee’s Sale and 

Trustee’s Deed Upon Sale. He alleges that the NOTS does not include any declaration of compliance 

with Civil Code § 2924 and that the TDUS “wrongfully purports to vest interest in the property in 

Defendant Giang.” (FAC at ¶¶ 83, 84.)  

Defendant demurs to this cause of action on the grounds that Plaintiff has failed to allege a violation 

of Civil Code § 2924m and that “Plaintiff’s argument that the issuance was premature is specious.” 

(Dem. at 8:10.) Defendant further argues that procedural and notice defects under Civil Code § 2924 

et seq. “would not permit the cancellation of the Trustee’s Deed.” (Dem. at 8:12-13.)  

However, Plaintiff has alleged a notice defect in the form of an alleged violation of Civil Code § 2924f 

(see Line 3). A notice defect would render the trustee’s sale voidable. (See Little v. CFS Service Corp. 

(1987) 188 Cal.App.3d 1354, 1359.) A voidable instrument is the proper subject of a cancellation of 

instruments claim. Plaintiff has alleged facts sufficient to state a cause of action for cancellation of 
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instruments. The Demurrer to this cause of action is overruled. 

(7) Declaratory relief 

Declaratory relief is available to “[a]ny person interested under a written instrument . . . who desires 

a declaration of his or her rights or duties with respect to another, or in respect to, in, over or upon 

property . . . in cases of actual controversy relating to the legal rights and duties of the respective 

parties . . . .” (Code Civ. Proc., § 1060; see Maguire v. Hibernia S. & L. Soc. (1944) 23 Cal.2d 719, 728 

[“[a] complaint for declaratory relief is legally sufficient if it sets forth facts showing the existence of 

an actual controversy relating to the legal rights and duties of the respective parties under a written 

instrument and requests that these rights and duties be adjudged by the court”]; Graham v. Bank of 

America, N.A. (2014) 226 Cal.App.4th 594, 615.) 

Defendant demurs to this cause of action on the grounds that “Plaintiff has failed to state any viable 

basis for invalidating the Trustee’s Deed and thus there is no controversy to be resolved, past or 

future, at least with respect to Giang.” (Dem. at 9:16-17.) However, Plaintiff has alleged facts 

sufficient to state causes of action for, among other things, cancellation of instruments. There are 

sufficient facts to allege the existence of an actual controversy between the parties related to the 

ownership of the subject property. The Demurrer to this cause of action is overruled. 

(8) Quiet title 

The elements of an action to quiet title are: (1) “the plaintiff is the owner and in possession of the 
land,” and (2) “the defendant claims an interest therein adverse to [the plaintiff].” (South Shore Land 
Co. v. Petersen (1964) 226 Cal. App. 2d 725, 740-741.) A borrower cannot quiet title to secured 
property without alleging that he paid the debt secured by the property. (See, e.g., Miller v. Provost 
(1994) 26 Cal.App.4th 1703, 1707 [“a mortgagor of real property cannot, without paying his debt, 
quiet his title against the mortgagee.”].) 

Plaintiff has not alleged tender or adequately alleged that he is exempt from the tender requirement. 
There are four exceptions to the tender requirement in the nonjudicial foreclosure context: First, if 
the borrower’s action attacks the validity of the underlying debt, a tender is not required since it 
would constitute an affirmation of the debt. Second, a tender will not be required when the person 
who seeks to set aside the trustee’s sale has a counterclaim or set-off against the beneficiary. Third, a 
tender may not be required where it would be inequitable to impose such a condition on the party 
challenging the sale. Fourth, no tender will be required when the trustor is not required to rely on 
equity to attack the deed because the trustee’s deed is void on its face. (See Lona v. Citibank, N.A. 
(2011) 202 Cal.App.4th 89, 112-13.) There are no allegations in the FAC that would support any of 
these exceptions. 

Plaintiff has failed to allege facts to state a claim for quiet title. The Demurrer to this cause of action is 
sustained, with leave to amend. 
 

 

 


